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Trust & Estate Planning:
The Effect of Soviet Policies on
Legacies from Abroad
By CLAUDiA BROOKS
Member of the Class of 1979.

INTRODUCTION

D URING THE SUMMER OF 1956, David Gogabashvele was a
patient in the United States Naval Hospital in San Diego. Shortly before his death on August 14th he executed his last will and
testament. He left his entire estate to his sister, a citizen and resident of the Soviet Union, as his sole heir. It provided that if she
should predecease him, then all his property should go to his next
of kin. Gogabashvele was not aware that his sister had died before
he made the will. The will was admitted to probate and the two
children of the decedents sister, both citizens and residents of the
Soviet Union, filed statements of interest claiming that they were
the sole legal heirs and entitled to the estate. The United States and
the State of California also filed statements of interest shortly thereafter, asserting that under section 259 of the California Probate Code
the Russian claimants were not entitled to receive the estate because
American citizens would not be entitled to inherit Soviet property;
in other words, because there were no reciprocal inheritance rights
between the United States and the Soviet Union. It was contended
that the decedent, in effect, had died intestate. The California District Court of Appeal, sustained this view, found that there was no
reciprocity between the two countries and denied the decedents niece
and nephew a right to inherit.'
Five years later in Estate of Larkin2 the decision reached in the
above case was overruled because reciprocity between the United
States and the Soviet Union was found to exist. The fact that a
lengthy trial was required before the nonresident alien could succeed
1. Estate of Gogabashvele, 195 Cal. App. 2d 503, 16 CaL Rptr. 77 (1961).
2. In re Estate of Larkin, 65 Cal. 2d 60, 416 P.2d 473, 52 Cal. Rptr. 441 (1966);
opinion followed in 65 CaL 2d 886, 416 P.d 491, 52 Cal. Rptr. 459 (1966).
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to the property intended for him, however, points out one of the
key drawbacks of statutes such as California's.

The inconsistent determinations made under Section 259, within
a relatively short period of time, typifies another problem.3

In 1974 the California Legislature finally repealed section 259
of the Probate Code.4 By this the legislators sought to nullify the
complexities involved in passing property at death to an alien living

outside of the country. This act, however, eliminated only half of
the problem. What remains to be considered are the laws and public
policies of the receiving nation regarding the inheritance rights of

its own citizens. This note will discuss problems stemming from the
attempt to transfer legacies 5 to citizens of the Soviet Union from
California and other states which have abolished reciprocity require-

ments.6 It will be the purpose of this note to review the history of
the California "reciprocity" restriction and to analyze the past and
present attitudes of the Soviet Government toward inheritances from
abroad intended for its citizens. Further, practical application of these
Soviet Governmental policies will be discussed to point out issues and
problems commonly faced by an attorney drafting a will or trust instrument for the benefit of a Soviet resident.

HISTORY OF CALIFORNIA'S "RECIPROCITY" STATUTE,
PROBATE CODE § 2597
Although aliens at common law had complete freedom to acquire,
3. The confusion of inconsistent determinations of reciprocal rights of inheritanco
between the United States and Germany is also illustrative. The date in each of the
following cases is that of the death of the testator or intestate person. On April 22,
1942, Estate of Millei, 104 Cal. App. 2d 1, 230 P.2d 667 (1951) reciprocal rights
existed; on June 7, 1943, Estate of Thramm, 80 Cal. App. 2d 753, 183 P.2d 97 (1947)
reciprocal rights did not exist; on January 15, 1944, In re Estate of Leefer, 127 Cal.
App. 2d 550, 274 P.2d 239 (1954) reciprocal rights did not exist; on April 3, 1945,
Estate of Schluttig, 36 Cal. 2d 413, 224 P.2d 695 (1950) reciprocal rights did not exist;
on November 24, 1946, Estate of Reih, 102 Cal. App. 2d 260, 227 P.2d 564 (1951)
reciprocal rights existed; on March 12, 1948, In re Estate of Kraemer, 276 Cal. App.
2d 715, 81 Cal. Rptr. 287 (1969) reciprocal rights existed. See Chaitkin, The Rights
of Residents of Russia and its Satellites to Share in Estates of American Decedents,
25 S. CALw. L. REv. 297, 331 (1952) [hereinafter cited as Cuamr=N].
4. 1974 Cal. Stats., c. 425, p. 1025, § 1.
5. For a discussion of the separate problem of transferring title to real property
to or from aliens see generally P. BxsYE, CLEAurc LANe TrmLs (2d ed.) § 280 (1970
& Supp. 1977).
6. See 1953 Mont. Laws, ch. 144 (repealed 1974); 1951 Ore. Laws, ch. 519 (repealed 1969).
7. For a more detailed history of the legislation of California and other states
with regard to the inheritance rights of non-resident aliens see Chaitldn, supra note 3.
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hold and dispose of personal property3 they were not allowed to take
real property by descent or operation of law.9 California, at an early
date, sought to remove the common law disabilities of alien heirs
and established a liberal policy of permitting them to inherit both
real and personal property on equal terms with California citizens.
Article I, § 17 of the 1849 California Constitution provided:
Foreigners who are, or may hereafter become bonafide residents
of this State, shall- enjoy the same rights in respect to the possession, enjoyment, and inheritance of property, as native-born
citizens. o
Several years later, by the Act of April 19, 1856,11 the California

Legislature extended inheritance rights to nonresident aliens as well,
providing that all aliens could "inherit in as full a manner as though
they were native born citizens . . . "12 The only limitation imposed
was that the nonresident alien was required to appear within five
years and claim his legacy; otherwise it would escheat to the state."
Finally, in 1872, § 67114 of the California Civil Code was enacted
to reaffirm the rights of alien heirs in California. Section 671 states;
"Any person, whether citizen or alien, may take, hold and dispose
of property, real or personal, within the state."'5
With war brewing in Europe during the 1930s and early 1940s,
a movement arose among state legislatures to restrict aliens from receiving by will or intestacy assets located in the United States.10
8. 1 W.

BLACEyroNE Co mnDrAmrEs

372.

9. See People v. Folsom, 5 Cal. 373, 376 (1855).
10. CAL. CoNsr. art. I, § 17 (1849).
11. 1856 Cal. Stats., c. 116, § 1, p. 137.
12. Id.
13. Id.; accord CAL. PNaon. CODE § 1026 (Deering), originally CAL. Crv. CoDE §
1404.
14. CAL. CIV. CODE § 671 (1872) (amended Code Am. 1873-74, c. 612, § 100,
p. 218).
15. Id.
16. 1939 N.Y. Laws, c. 343, effective April 24, 1939; 1940 N.J. Pub. Laws, c.
148, p. 315, N.J. REv. STAT. § 3:26-18; MD.ANN. CODE (1947 cum. supp.), Art. 03,
§ 151A. As a counterpart to "reciprocity" a "use, benefit and control" standard was
adopted in probate statutes of the Eastern United States. Typically, these statutes provide that when it appears that an heir or beneficiary of an estate or trust would not
have the benefit, use or control of the money or other property due him the probate
court may direct the inheritance to be held for the benefit of the heir or beneficiary
or anyone who thereafter may be entitled. See N.Y. Surrogate's Ct. Procedure Act §
2218, CONSOLDATED LAws OF N.Y. ANN. (McKinney Supp. 1976-77); cf. CO.w. Gm.
STATS ANN. § 45-278 (West), MD. ANN. CODE, Estates & Trusts § 9-108 (1974), MAss.
Gm. LAws ANN., ch. 206 § 27B (West), as amended (Supp. 1977-78), Micir. Comp.
LAws ANN. § 704.55a (Supp. 1977-78), Omo REv. CODE ANN. § 2113.81 (Page),
R.I. GEN. L ws 33-13-13 (1970), Wisc. STAT. AkN. § 318.06(8) (West) (now §
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As part of this movement, California's once liberal policy favoring
alien heirs suddenly was reversed. Without amending or repealing
California Civil Code Section 671 the legislature adopted Probate
Code sections 259, 259.1 and 259.2 in 1941 as an emergency measure. 1 The statute sought to: 1) avoid the situation whereby foreign
governments would impound money left to California citizens; 2)
prevent confiscation by foreign governments of California property
intended for citizens of that foreign nation; and 3) prevent property
and money of decedents who had lived in the United States from
being sent to foreign countries to be used ultimately in waging a war
against the United States.' 8 Sections 259, 259.1 and 259.2 established
a reciprocity requirement and provided, in effect, that a nonresident
alien could not inherit real or personal property in California unless
the country in which he resided afforded United States citizens the
same rights of inheritance as were given to its own citizens. In addition, the burden of proving the existence of such reciprocal inheritance rights was placed on the nonresident alien." '
863.37, 1977-78). For a history and description of the legislation of N.Y. and the
Eastern states see Chaitkin supra note 3. For a critical analysis of the "benefit, use
and control" standard see H. Berman, Soviet Heirs in American Courts, 62 CoLuM. L.
REv. 257 (1962).
17. 1941 Cal. Stats., c. 895, § 2.
18. Id., the following Statement of Urgency accompanied the emergency legislation; reprinted in 2 CALIFoRNA LAW REvISiON CoMMissioN REonT, RECOMMENDATiONS AN SrumEs, at B-15:
A great number of foreign nations are either at war, preparing for war or
under the control and domination of conquering nations with the result that
money and property left to citizens of California is impounded in such foreign countries or taken by confiscatory taxes for war uses. Likewise money
and property left to friends and relatives in such foreign countries by persons
dying in California is often never received by such nonresident aliens, but
is seized by these foreign governments and used for war purposes. Because
the foreign governments guilty of these practices constitute a direct threat
to the Government of the United States, it is immediately necessary that
property and money of citizens dying in this country should remain in this
country and not be sent to such foreign countries to be used for the purposes
of waging a war that eventually may be directed against the Government of
the United States.
19. Prior to repeal § 259 read:
The right of aliens not residing within the United States or its territories to
take real property in this State by succession or testamentary disposition, upon
the same terms and conditions as residents and citizens of the United States Is
dependent in each case upon the existence of reciprocal right upon the part
of citizens of the United States to take real property upon the same terms and
conditions as residents and citizens of the respective countries of which such
aliens are residents and the right of aliens not residing in the United States
or its territories to take personal property in this State by succession or testamentary disposition, upon the same terms and conditions as residents and
citizens of the United States is dependent in each case upon the existence
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Although World War II had provided the underlying impetus
for restrictions on the inheritance rights of nonresident aliens, the
end of the war did not bring about repeal of the emergency legislation. A host of difficulties accompanied the continued operation
of the reciprocity statute. 20 As was mentioned previously, the frequent requirement of a costly trial to determine the alien's eligibility
to receive a testamentary gift, and inconsistent decisions regarding
a single foreign country were two of these problems. In addition the
important question of whether or not the statutory requirement of
reciprocity was a wrongful intrusion by a state into the realm of foreign affairs was raised.2 1 California courts, until 1974, struggled with
the problem of determining the eligibility of nonresident alien heirs
to inherit property.
In 1959 the California Law Revision Commission reevaluated Section 259 in its entirety and recommended its repeal for the following
reasons:
1. Section 259 constitutes an undesirable encroachment upon
the basic principle of our law that a decedents property should
go to the person designated in his will or, in the absence of a
will, to those close relatives designated in our statutes of descent
to whom the decedent would probably have left the property had
he made a will. Section 259 has frequently caused such property
either to escheat or to go to remote relatives of the decedent at
the expense of those persons who were the natural objects of his
bounty.
2. In the cases where Section 259 is effective it causes hardship
to innocent relatives of California decedents rather than to those
persons who make the policies of the countries which deny reciprocal inheritance rights to United States citizens.
3. The difficulty and expense of proving the existence of recipof a reciprocal right upon the part of citizens of the United States to take

personal property upon the same terms and conditions as residents and citizens of the respective countries of which such aliens are residents.
Prior to repeal § 259.1 read:
The burden shall be upon each nonresident alien to establish the existence of
the reciprocal rights set forth in Section 259.
Prior to repeal § 259.2 read:
If such reciprocal rights are not found to exist and if no heirs other than such

aliens are found eligible to take such property, the property shall be disposed
of as escheated property.
20. For a critical discussion of the issues raised by the actual operation of CAL.
CODE § 259 (Deering) see Will, Inheritance Pdghts of Nonresident Aliens - A
Look at California'sReciprocity Statute, 3 PA. LJ. 551 (1972).
21. Clark v. Allen, 331 U.S. 503 (1947) upheld the constitutionality of the reciprocity statute. But see infra note 24.
PROB.
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rocal inheritance rights is so substantial that even when such
rights exist persons whose inheritances are small may find it uneconomic to claim them.
4. Section 259 does not necessarily operate to keep American
assets from going to unfriendly countries. Many such countries
find the general balance of trade with the United States in inheritances so favorable that they provide the minimum reciprocal
inheritance rights required to qualify their citizens to inherit
here. Moreover, keeping American assets out of the hands of
enemies or potential enemies is a function more appropriately
performed by the United States Government. This responsibility
is in fact being handled adequately by the federal government
through such regulations as the Trading with the Enemy Act and
the Foreign Assets Control Regulation of the Secretary of the
Treasury.
5. Section 259 does not insure that a beneficiary of a California
estate living in a foreign country will actually receive the benefit
of his inheritance. If the reciprocal rights of inheritance required
by the present statute exist the nonresident alien's inheritance is
sent to him even though it may be wholly or largely confiscated
by his government through outright seizure, taration, currency
exchange rates or other means.
6. Section 259 has led to much litigation . . . [and] the results
reached in the cases
have often been inconsistent and otherwise
22
open to question.
The Law Revision Commission in its 1959 study concluded that
the adverse results of the California reciprocity statute outweighed
any benefits derived from its operation. 23 In spite of these findings
the recommendation did not culminate in new legislation. However,
in 1973 the proposal was again made by the Law Revision Commission. This time recent court decisions indicating that such reciprocity
24
statutes were unconstitutional bolstered the Commission's position.

2

CALiFOnNo
A LAW REVISION COM-MISSION REPORT, RIECOMMENDATIONS AND
at B-5, B-6 (1959).
23. Id., at B-6.
24. 11 CALiUonwA LAw REVISION CoMa nssIoN REPOnT, :RECOMMENDATIONS AND
STuDEs 426-27 (1973). In a decision, Zschernig v. Miller, 389 U.S. 429 (1968), the
United States Supreme Court declared unconstitutional in its application an Oregon
statute which sought to limit the right of a nonresident alien to establish the reciprocal right of a United States citizen to take property in the country of the alien's residence on the same terms as a citizen of that country. Application of the statute was
held to be an unconstitutional intrusion by the state into the field of foreign affairs.
In 1969, a California court of appeal held in Estate of Kraemer, 276 Cal. App. 2d 715,
81 Cal. Rptr. 287, that section 259, being substantially the same as the Oregon statute,
was likewise unconstitutional for the same reason; and, in 1971, in Estate of Herman,
22.

STUmns,
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Consequently, in 1974, the California Legislature repealed section
259.25 The effect of this repeal is to eliminate the distinction between
aliens and non-aliens once again, allowing California Civil Code Section 671 and Probate Code Section 1026 to control without other restrictions. Thus, any person is permitted to succeed to California
property2 6 subject only to the time limitation which requires the
27
beneficiary to claim the estate within five years.
With the inheritance rights of nonresident aliens in California
and other states now permitted, the policies of the receiving nation
will determine whether or not such a recipient will actually benefit
from a particular testamentary gift. Will that country look favorably
upon receipt by its citizens of inheritances from abroad? What restrictions or regulations will the receiving nation impose on such an
inheritance by its citizens? The Soviet Union presents an interesting
case in point.
THE SOVIET POLICIES TOWARD INHERITANCE
Since 1918, when the new Soviet regime abolished all right of
inheritance,2 Soviet attitudes have undergone tremendous revision
as to both domestic inheritance rights and testamentary gifts from
foreign citizens. Where the concept of inheritance was once held to
be inimical to the Marxist ideology denouncing private property and
ownership,29 today the Soviet law of inheritance falls within the concepts and arrangements common to our own inheritance law.30 As
a general policy, therefore, the Soviet Government now upholds the
succession rights of its citizens.
5 Cal. 3d 62, 79, 485 P.2d 785, 797, 95 Cal. Rptr. 433, 445, the California Supreme
Court said: "Kraemer involved a statute substantially identical to that in Zschernig,
and the decision in Kraemer was completely controlled by Ztchernig."

25. Supra, note 4.
26. CAL. Civ. CoDE § 671 (Deering).
27. CAT. PROB. CODE § 1026 (Deering).
28. The decree of April 14, 1918 promulgated by the Soviet regime in the new
Russian Federated Republic was entitled "Concerning the Abolition of Inheritance"

and declared in its first article: "Inheritance, testate and intestate, is abolished. Upon
the death of the owner, his property (movable and immovable) becomes the property
of the Russian Socialist Federated Soviet Republic." Reprinted in Dmam'r' sovmrscor
vLAmS

(DECREES

OF THE Sov=Er STATE Powm), Vol.

11 (Moscow, 1959), 187-190;

translated into English by Erh-Soon Tay, in The Law of Inheritance in the New Russian Civil Code of 1964, 17 Ir'z. & Comp,. L.Q. 472, 473 (1968).
29. K. MxAx, THE CommumsT MAn-Ess
, Ch. I, (1848); calling for abolition
of all right of inheritance.
30. Erh-Soon Tay, supra note 28, at 480.
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Inheritance Rights in the U.S.S.R.

In support of the general policy, Article 12 of the new Constitution of the U.S.S.R. grants to Soviet citizens. the right of inheritance. 8'
Article 21 of the Fundamentals of Civil Legislation of the U.S.S.R.
and the Union Republics,32 the civil code, expands upon this, permitting inheritance by operation of law or by will and provides that
every citizen may bequeath by will all or part of his property to one
or more persons of his choice whether or not the legatee would have
been his legal heirs. In addition, chapter IV of the Statute on the
State Notariat3 specifically sets forth procedural rules for the protection of the inherited property of Soviet residents.
However, limitations upon rights of inheritance still exist as part
of the larger scheme of property rights. For example, Article 19 of
the Fundamentals of Soviet Civil Legislation and Civil Procedure,84
dealing with the law of property in general, places a limitation on
ownership. It recites that an "owner shall have the powers of possession, use and disposal of property within the limits established by
law."S These legal "limits" prevent the private ownership, hence inheritance of land, factories, urban housing facilities and other items
deemed state property.36 In addition, economic decrees and laws
severely restrict the commercial use that can be made of capital,87
and provide that property cannot be used to derive "unearned income" as or to extract a profit.8 9 The only genuinely accepted source
31. U.S.S.R. CoNsT. (draft), English translation Moscow News, June 11, 1977,
col. 2 (Supp.).
32. Moscow (1968).
33. Statute on the Notariat of the R.S.F.S.R. (confirmed by an edict of the Presidium of the Supreme Soviet of the R.S.F.S.R., September 30, 1965), translated by H.
Berman and J. Quigley, Jr. in BASIc LAws ON THE STuc'ruiu: or TIM SovinT STATE
[hereinafter cited as BAsIc LAws], 295-97 (1969). State notories are quasi-judicial
officers who verify the legality of certain types of legal documents (wills, contracts,
etc.), distribute property being transferred under a will or by intestacy, issue certificates for various purposes, and perform a variety of other acts having legal consequences.
34. Supra note 32.
35. Id.
36. FUNDAmENTALS OF COn. LEGISLATION OF THE U.S.S.R. AND TIlE UNION REPUBLICS, Art. 21 (Moscow, 1968) [hereinafter cited as FuNDAMENTALS].

37. See, e.g., the R.S.F.S.R. 1960 UGOL. KOD. (Criminal Code), as amended to

1972, translated by H. Berman and J. Spindler in Sovxsnr CniI

cEDuRE,
CODES]

NAL LAW AND PRo-

R.S.F.S.R. CODES (2d ed. 1972) [hereinafter cited as BEnMAN, RSFSR
art. 153 making illegal private entrepreneurial activity as a commercial middleTHE

man; and art. 154 making illegal "speculation," (the buying up and reselling of goods
or any other articles for the purpose of making a profit).

38. FuNDAMENTALS, supra note 36, art. 25.
39. V. K OLDAYEV, SovIEr CmIzENs: THEm Rcrs

AND DUTIS, 39 (Moscow,
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personal labor of an individual at an enof acquiring wealth is 4the
0
office.
an
in
terprise or
In sum, the Marxist tenet, "'to each according to his needs,"4 '
appears to underscore official Soviet policy. Materialism - i.e., the
tendency to be more concerned with material than with spiritual
or intellectual goals or values - is to be guarded against. A recent
report from Moscow indicates that the government has recently
stepped up its attack against such excess, concerned by what it sees
as a growing obsession for material goods.42 Therefore, citizens may
have in their personal ownership "property designed to satisfy their
material and cultural requirements," according to Article 25 of The
Fundamentals of Soviet Civil Legislation,43 but no more.
Inheritance Rights Gained by Soviet Citizens Under Foreign Law
An American citizen attempting to transfer property to a Soviet
legatee must recognize the basic difference between the planned
economic structure of the U.S.S.R. where an individual's own labor
constitutes the sole basis of his or her income, and the capitalist system of free enterprise, found in the United States, which allows income and profits to be realized through the labor of others and
through the investment of capital. Recognizing this difference, the
first question a testator should consider is whether the intended Soviet recipient would be prevented in any way from receiving moneys
accumulated by others living in a capitalist society. Secondly, in
recognizing the relatively narrow scope of property rights protected
by law in the Soviet Union, as discussed above, he or she might ask
whether the beneficiary would be prevented from receiving by inthose required
heritance from abroad, amounts which would exceed
44
to satisfy his or her "material or cultural" needs.
1976); the amount of private property held by an individual is strictly regulated
such that, for example, a person can own no more than one house. In rural areas the
local Soviet makes available to each farmer for his private use a plot of land that
can be turned into an orchard or kitchen garden, but the size of the plot must not
exceed half a hectare. If a person owning a house or a country home, or personal
property such as a car, uses them to extract a profit by renting the home or using
the car as a taxi, such property can be confiscated by a court on the basis of a complaint filed by the local Soviet of Working People's Deputies. Id. Accord FrNAMENTAs., supra note 36, art. 25.
40. Id.
41. K. MABx, CRm-QUE OF Tm GoTHA PnocnAlf, 27 (Moscow, 1947).
42. Christian Science Monitor, Aug. 9, 1977, at 1, col 1, 12, col. 1. A special
word has been coined for this affliction - "vyeschism." Literally translated it means
"thingism."
43. Supra note 38.
44. Id.
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As the Soviet Government recognizes succession rights of its citizens under domestic law, there are a number of governmental acts
which show that it will also protect the succession rights of its citizens gained in capitalist countries under foreign law. Searching for
an underlying rationale as to why protection will be extended to
foreign inheritances, it is probable that a primary motivation is the
Soviet's need for Western currency, since a serious foreign currency
45
deficit persists within the Soviet Union.
The first acts of the Soviet Government favorable to inheritance
of foreign property were administrative decrees issued in the 1920s
by the People's Commissariat for Foreign Affairs. These decrees
urged Soviet representatives abroad to protect the foreign property
rights of Soviet citizens, notwithstanding the fact that similar rights
were not recognized in the Soviet Union. 4"
Following the various decrees of the 1920s, a second act by the
Soviet Government which indicates its general attitude toward inheritances from abroad was the formation of Iniurkollegfa in 1937.
Iniurkollegia is a special body of Soviet Lawyers, composed of members of the Moscow bar, whose particular purpose is to represent or
defend Soviet citizens who have claims in foreign countries. 47 The
Soviet Government also retains American counsel to defend the prop45. See Kozicharow, Hard Currency Problems Spur Soviet Export Push, AviArxoN
Wmxx & SPACE TECH., April 11, 1977, 17-18. An example of the way in which the
Soviet Government seeks to attract both the foreign exchange held by tourists coming
into the U.S.S.R. and that held by its own citizens as received through inheritance,
gift or other means is the State enterprise called Vnesposyltorg (Foreign Parcel Store).
Not totally consistent with egalitarian principles, preference is given by the Vncsposyltorg to those with foreign currency certificates (over those bearing ruble currency)
in the form of markedly lower prices, a wider selection of goods of higher quality,
and faster delivery of purchases. Brown, Soviet Property and Inheritance Law, 3 INT'L
LAw 787, 795-96. See also H. SmrrH, THE RussLs 33-34 (1976).
46. GsovsKi, Sov=T CIvIt LAw 298-308 (1948) [hereinafter cited as Osovsi];
Circular Letter No. 42 of the R.S.F.S.R., April 12, 1922 reads:
[I]f a given legal institution is, in general, recognized under the local laws,
then the fact of non-recognition of this institution by our legislation need not
in itself be an obstacle in the way of the protection of a given right by our
diplomatic representatives and consulates, as a matter of general protection
of legitimate interests of the Russian citizens.
In more explicit terms, on October 23, 1925, Circular Letter No. 329 stated:
. . a soviet consul may assist a soviet citizen in the exercise of ownership of
land located in the country where the consul is stationed, although the right
of private ownership of land is abolished in the Soviet Union.
47. Iniurkollegia (College of Lawyers for Foreign Law), Moscow, Twerskoj Boulevard, 13. Iniurkollegia may be retained to assemble all relevant birth, death and marriage records in the Soviet Union relevant to a particular case. Their handling fee is
approximately 10% of the amount received by the beneficiary. Brown, Soviet Property
and Inheritance Law, supra note 45, at 794.
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erty interests of its citizens in the United States' probate courts.48

Another act evidencing the Soviet's interest in the inheritance
rights of its citizens abroad is the specific inclusion of testamentary

dispositions in the Consular Convention concluded between the
U.S.S.R. and the United States in 1964. 49 Article VII enumerates
the various consular functions. 50 Among these functions is the au-

thority to validate testamentary dispositions upon the application of
a national of the sending states when such document is intended
for use outside the territory of the receiving state. Also, the counsul
has the authority to validate such a document for any person when
it,
is intended for use in the territory of the sending state. 5 ' It is also
important to note that there is no Soviet inheritance tax levied on
52
an estate situated in a foreign country.

In May of 1975 the Soviet Government passed a law, which went
into effect January 1, 1976, authorizing the Soviet Government to

extract 30 percent from all money sent from abroad to Soviet citizens. 53 The law was apparently aimed at depriving dissident groups

and individuals in the U.S.S.R. of foreign financial assistance.

It

is significant that inheritances were specifically exempted from this
new tax. 55
From this evidence one perceives a basic policy favoring inheritances from abroad, based, at least in part, on the Soviet Gov-

ernment's interest in obtaining foreign currency. However, in determining the effect of this policy on specific testamentary gifts, one
48. E.g., Garry, Dreyfus, McTeman, Brotsky, Herndon & Pesonen, Inc., San Francisco.
49. Consular Convention, June 1, 1964, United States - U.S.S.R., 19 U.S.T. 5018,
T.I.A.S. No. 6503.
50. Id., at 5023-24.
51. Id., at paragraph 5.
52. The Council of People's Commissars ordered on September 10, 1933 that the
inheritance tax shall not be assessed on property situated outside of the U.S.S.R. whenever it descends to persons residing in the U.S.S.R.; cited in 1 Csovsm 628 n.26.
The fact that this is the current law - i.e., that no tax is imposed upon inheritances
sent into the Soviet Union is sworn to by Andrey A. Korobov, as President of Iniurkollegia, in an affidavit signed December 4, 1975 in New York. But see infra note 54
where a 30 percent handling charge is extracted from such moneys by the Soviet State
Bank.
53. Decree of the Presidium of the Supreme Soviet of the U.S.S.R. of May 23, 1975
"Re the State tax on payment to Citizens of the U.S.S.R. of sums upon monetary transmittals arriving from abroad." Also reported in the N.Y. Times, July 2, 1975, at 1,
col. 4.
54. N.Y. Times, July 2, 1975, at 1, col. 4.
55. Rulings of the Council of Ministers of the U.S.S.R., published in the Collection
of Decisions/Decrees of the U.S.S.R. Government, for 1975, No. 14, art. 82. Also reported in The N.Y. Times, supra note 53.
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should realize that, as with domestic inheritances, limitations on inheritance rights acquired abroad will emerge because of the nature
of the private property system in the U.S.S.R.
Such limitations on the foreign property rights of Soviet citizens
were first expressed by the People's Commissariat for Foreign Affairs in Circular Letter No. 42 of the R.S.F.S.R., 50 dated April 12,
1922:
However, the limits within which the protection of such [foreign
property] rights may be extended shall also be determined by
general bases of the concept of law of the Soviet state. No protection may be extended, therefore, to claims and acts which,
though legitimate under the law of a person's residence are contrary to the opinions established in the R.S.F.S.R., as to the limits
of what is permissible. This is subject to appraisal in each individual cases 57 (emphasis added).
Thus, although the Soviet Government will recognize a Soviet citizen's right to inherit property from foreign testators, the Soviet citizen's use of such foreign property in the U.S.S.R. will be constrained - as use of property acquired under domestic inheritance
law is constrained - by the limitations imposed under domestic Soviet property law and public policies against materialism.
Along with the restrictions that Soviet property law imposes one
should also be aware that some Soviet governmental regulations remain unpublished, 58 and that written laws in the Soviet Union can
be contradictory and yet remain on the books.' Because of these
56. R.S.F.S.R. stands for Russian Socialist Federated Soviet Republic.
57. GsovsKr, supra note 46, at 300-01.
58. Non-publication of laws is completely legal. In fact, there are approximately
thirty legal edicts and decrees regulating this practice. In the rather dramatic case of
Rokotov, tried in July, 1961, a statute imposing the death penalty for foreign currency
speculation was applied retroactively by a special decree of the Presidium of the Supreme Soviet. This decree authorized the retroactive application "as an exception" In
the specific case. The decree had never been published as it was not considered to bo
"of general significance." As a form of law the decree carries possibly the most practical import within the legal structure since its main purpose is to regulate the economic and cultural development of the country. These legal acts have the most direct
effect upon the general public, and yet it can be said that more than 80% of such
decrees are withheld from publication; Loeber, Legal Rules "For Internal Use Only,"
19 INT'L & COMP. L.Q. 70 (1970); the Rokotov case reported in H. BRMnum,JUsTIeIc
iN THE U.S.S.R., 86, 403 n.43 (Rev. ed. 1963).
59. Examples of the coexistence of laws which are partially or wholly contradictory are illustrative. Although Article 50 of the new Constitution of the U.S.S.R.
(supra note 31) guarantees the popular right of assembly, an act still in force requires the licensing of public meetings (Decree of May 15, 1935 Sob. Zak. S.S.S.R.,
No. 26, item 209, translated into English by J. Hazard, I. Shapiro and P. Maggs In
Thm SovmT LEGAL SYs-m [hereinafter cited as HAZAPD] (Rev. ed. 1969); Freedom
of the press, another constitutional right (Art. 50, supra) is restricted by the state
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phenomena, and because ol a general lack of communication between
the United States and the Soviet Union, it is difficult to formulate
any hard and fast rules. Thus, in a particular instance, an exception
to the general Soviet Governmental policy of protecting the foreign
inheritance rights of its citizens may control. What advice then,
should be given a client desiring to pass property at death to an
alien beneficiary residing in the Soviet Union, or an executor seeking
to distribute an estate in favor of such a recipient?
MATTERS TO CONSIDER IN DRAFTING A WILL
OR TRUST INSTRUMENT
TO BENEFIT A SOVIET CITIZEN
Each will or trust instrument must be tailored to meet the needs
and intent of an individual testator. Moreover, the attorney drafting
such an instrument for the benefit of a Soviet resident is charged with
the responsibility of alerting his client to the potential problems associated with the gift.
The first problem to examine is the sensitivity of the Soviet Government with regard to excess material consumption by its citizens,
as mentioned previously. To have a Soviet citizen in possession of a
high amount of "undeserved" income originating in the capitalist
world may be viewed as disruptive of the Marxist-Leninist system
which aims at the abolition of class distinctions and the establishment of a classless, communist society.10 To have considerably more
than one's neighbor can become a liability, rather than a boon; the
good intentions of a testator living in the capitalist world may prove
to have a less than beneficial effect on the Soviet legatee0 1
censor (created by the Decree of June 6, 1931, Sob. Uzak, R.S.F.S.R., No. 31, item
273, translated into English in HAZmw, supra at 88, and by the state's ownership of
the means of communication (Art. 21, FuNrANtrrALs OF CIvL LEGISLATION OF Tm
U.S.S.R. AND THE UNION RFPau'acs (Moscow, 1968)). Freedom of speech is also
granted by Article 50, but with the understanding that such cannot be used against
the Soviet system. BmzINEv, ON THE DRAFr CoNsTrruno OF =ca UNIoN OF SoviEr
Socu= REPuBLics 17 (Moscow, 1977). Agitation and propaganda aimed at undermining or weakening the Soviet Government, and dissemination of slanderous statements defaming the Soviet social order or state system are punishable by law. R.S.F.S.R.
1960 UGOL. KOD. (Criminal Code), as amended to 1972, Art 70, translated into
English in BERmAN, RSFSR Conzs, supra note 37.
60. V. CxmEVAnZE, THE STATE, DRmocRucy AND LEGAuTY IN TnE U.S.S.R. 101
(Moscow, 1972). But see, H. Srrx, THE RussiNs 30-67 (1976), for a discussion of
the privileged classes in the U.S.S.R.
61. Interview with Anatoly N. Gorsheney, Consul, the U.S.S.R. Consulate General
at San Francisco, in San Francisco (June 10, 1977). Consul Gorshenev commented
that a Soviet citizen might get into "trouble" by having too much money.
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In view of this Soviet attitude, if the value of the proposed bequest is quite large relative to the beneficiary's current economic
status it would be less than prudent to allow its remittance in one
lump sum. A preferred mode of distribution would be through the
creation under United States law of a testamentary trust providing
for periodic payments to the alien beneficiary in smaller amounts.
The attorney and the testator should carefully study the proposed
amount of the trust, the amount of each payment, and the periodic
schedule of payments, be they monthly, quarterly, or according to
some other time table. Suggested factors for a testator to weigh in
making this decision are the average income of Soviet workers generally, 2 and the average income of the intended recipient. By comparing these figures one might be in a better position to judge what
money amounts devised by the testator may or may not be considered too much under Soviet policy. The use of a periodic payment
schedule, in lieu of a single remittance, will give the trustee a greater
degree of control over its administration.
A second concern of the creator of a trust benefitting a Soviet
citizen will be the possible future changes in Soviet monetary policy
with regard to moneys flowing into the Soviet Union. It should be
noted that the ruble is an internal currency having no value outside
the Soviet Union. In tracing the mechanics of such an inheritance,
therefore, it becomes apparent that whatever mode of receipt is
chosen by the Soviet heir, the Soviet Government is the inevitable
recipient of all foreign moneys.63 Since a Soviet citizen may not retain physical possession of American currency,0 4 lie or she may receive the amount in one of two ways: first, he or she may receive
the currency in rubles at the prevailing rate of exchange and may
keep these in cash or deposit them in a savings account in a Soviet
bank; second, he or she may receive the sum in foreign currency
which must be kept in a foreign currency account in the State Bank
where the account will draw interest in the foreign currency. The
recipient may then transfer the money from the foreign currency
account in exchange for certificates for use in the Soviet state enter62. The current average income of Soviet workers is 145 rubles per month (or
approximately $193.00 at the current exchange rate of 1.33 rubles per 1 dollar), N.Y.
Times, Dec. 28, 1976, at 8, col. 3. This statistic can also be obtained from the Offleo
of Information of the U.S.S.R., 1706 18th St., N.W. Washington, D.C. 20009.
63. The monopoly of the U.S.S.R. State Bank over foreign exchange was established in 1937; see 1 Gsovsia 629-30 on the limitations of inheritance with regard to
foreign exchange.
64. Brown, Soviet Property and Inheritance Law, supra note 45.
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prise called Vnesposyltorg, or Foreign Parcel Store, which offers for
sale consumer items valued in foreign currency.0 5

The Soviet Government has complete freedom to set the exchange
rates between its own and all foreign currencies.00 Even though sig-

nificant changes in the exchange rates are infrequent,07 and even
though it may be difficult to state the actual value of one currency
in terms of another,"s several American bankers note that conversion
of dollars made at the U.S.S.R.'s official exchange rate typically results in a reduction in the real value, or purchasing power, of the
sum remitted to a Soviet citizen. It is also significant that transactions between United States banks and the Soviet Union are subject
to all terms and conditions that the Government of the U.S.S.R. may
impose.

Also of importance is the fact that despite the Soviet claim that
an inheritance "tax" is not imposed on legacies entering the U.S.S.R.,
the Soviet State Bank will charge a fee for handling the transaction

at a rate of 30 percent. 9 Conceivably, new charges could be imposed
in the future which would further reduce the amount actually received by the intended beneficiary.
For these reasons, the uncertainties connected with leaving a

legacy to a Soviet resident cannot be eliminated. An attorney attempting to draft a will or trust instrument to or for the benefit
of a Soviet citizen, will always be presented with the dilemma of

trying to draft around uncertain future events beyond the control
of the parties concerned. Nonetheless, the impact of an unexpected

change in Soviet monetary policy may be minimized. With a simple
will this could be achieved by placing absolute discretion in the
hands of the executor by means of a provision which would allow
65. Id. at 795-6. Soviet recipients of foreign exchange may either surrender it for
rubles or deposit it in a special foreign exchange account in the Bank for Foreign Trade
of the U.S.S.R. Instruction of Ministry of Finance of the U.S.S.R. of Sept. 27, 1937, No.
485/a/557, "Concerning current accounts and deposits in foreign currency," Finansovaia
i khoziaistvennoe zakonodatel/stvo (Financial and Economic Legislation) No. 36, p. 4
(1937). With permission of the Ministry of Finance a Soviet possessor of foreign exchange
may use it for purchases of Soviet goods at export prices. See Instruction of the Ministry of Justice of the R.S.F.S.R. of Sept. 1, 1958, art. 66, in ZArONODATML 'SrVO 0
NoTomAa-E (Legislation on Notaries) (Rykhlov ed. 1960); see Berman, Soviet Heirs
in American Courts, 62 COLuM. L. REv. 257, 266 n.32.
66. This stems from Article 72(6) of the Constitution of the U.S.S.R. supra note
31, granting the state exclusive direction over the monetary and credit system.
67. Statistics from Department of Foreign Exchange, Bank of America, San Francisco, October 20, 1977.
68. See Berman, Soviet Heirs in American Courts, supra note 65, at 266-68 for
discussion of the rate of exchange between the United States dollar and Soviet ruble.
69. Supra note 54.
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him to distribute the inheritance to an alternative beneficiary, such
as a charitable institution, if he believed that due to intervention by
the Soviet Government the intended recipient would not receive the
bequest. Similarly with respect to a trust, uncertainties could be reduced by maintaining firm control of the proposed trust in the hands
of the trustee and vesting him with broad discretionary powers of
administration and distribution.
To provide such control the conditions of the trust might, first,
vest in the trustee the authority to vary the amount of the periodic
payments to take into consideration changing Soviet practices. For
example, the amount could be raised within a prescribed limit, to
counterbalance a newly imposed tariff or an unfavorable exchange
rate; or similarly reduced if it became known that the Soviet beneficiary was subjected to economic or political disability as a result
of the trust. Secondly, in order to protect the trust from unforeseen
events, such as newly imposed regulatory measures, or possible future interference by the Soviet Government, the testator might also
wish to vest the trustee with the power to terminate the trust, either
temporarily or permanently, and distribute the trust assets to an alternative beneficiary. Another alternative might be more simply to
create a trust for a specified period of time which would terminate
automatically and be distributable to a second beneficiary.
Assuming arguendo that the Soviet Government's policies may
change in reference to foreign monies entering the U.S.S.R., such as
the imposition of a new tariff or a less favorable dollar/ruble exchange rate, the difficult question arising is at what point does the
government's interference become confiscatory, so as to frustrate the
purpose of the trust? This point will be different in each case as determined by the desires of the particular testator. One testator might
be satisfied if the equivalent of only 20 percent of the original dollar
amount of the testamentary gift ultimately reaches the intended beneficiary. Such a testator would reason that as long as the legatee was
receiving some amount, he or she was sufficiently benefitted. On the
other hand, another individual leaving property to a Soviet resident
might wish to set a termination point at a much higher figure perhaps 50 percent. Trust conditions could provide that if the Soviet
recipient was recovering less than a certain percentage of the original
periodic remittance due to Soviet Governmental interference the trust
would terminate automatically in favor of an alternative beneficiary.
A third major problem is one of verification. An executor or trustee must determine whether or not the beneficiary is still alive; wheth-
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er or not he or she is receiving the testamentary gift; and if so, whether the amount ultimately received is large enough to satisfy the testator's wishes under the terms of the will or trust instrument.70
Obtaining death records of Soviet citizens is a slow process requiring either direct application to the Soviet State Notoriat T or
alternatively to Iniurkollegia 72 for certification. This being the case,
a verification procedure could be initiated by the terms of the trust
instrument which would require the alien beneficiary to make a written response in his or her own handwriting confirming receipt within
a specified time following each periodic payment, and also stating
the amount actually received. Friends or relatives in the United States
familiar with the beneficiary's handwriting could be used to verify
notices of receipt; or alternatively, exemplars previously obtained
from the testator, such as through correspondence with the beneficiary, could be used for comparison. At the same time, friends or relatives in the U.S.S.R. might also be nominated to write on behalf of
the beneficiary in the event of his or her subsequent mental or physical disability. If the beneficiary resides in or near either Moscow or
Leningrad, arrangements might be made through the United States
Embassy or Consulate General located in those cities for a physical
.verification by an American representative. Finally, the trust conditions could provide for termination of the trust in case the verification procedure fails, or the trustee does not receive aclmowledgement within a specified time, such as prior to the next scheduled remittance. Of course, the trustee should be allowed broad discretion
in pursuing different avenues of verification should one fail, and the
authority to use trust funds to pay for the verification procedure.
As a matter of general procedure it is suggested that the attorney
contact the Department of State and the international bank selected
to transmit the funds prior to drafting to obtain information or recommendations concerning the most current procedures to follow either
in transmitting or in verifying the receipt of such moneys. The instrument should give specific direction to the trustee or executor re70. E.g., Meeting in Cleveland on September 23rd and 24th, 1977, the UkranianAmerican Lawyers Association discussed the question of intestate succession and devise by will where the testator, through a lack of information or carelessness, bequeaths
his property directly to persons in the Soviet Union. It was asserted that in such a
case it is not uncommon that barely 5 or 10 percent of the value of the bequest gets
into the hands of the intended beneficiary. Svoboda, September 29, 1977, No. 213, vol.
84, at 4, col. 3.
71. Supra note 33.
72. Supra note 47.
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garding the manner of transferring the moneys. The use of an international banking institution is preferable because of its established
contacts with the Soviet Union, and since moneys sent from abroad
into the Soviet Union are handled through the Soviet State Bank,
the most efficient procedure at present is to send the remittance directly to Moscow, 73 rather than to the beneficiary, where the gov-

ernment's deduction is taken and the balance is forwarded.
In addition to the above considerations specifically associated
with the transfer of an inheritance into the U.S.S.R. it is necessary
to consider estate taxes levied in the United States. In most instances
a testator may direct in his will which devise or bequest shall bear
74
the burden of state inheritance and federal estate taxes.
Therefore, in setting up a testamentary trust the drafting party
should consider whether the general estate or the portion set aside
for the trust corpus, or both, should bear the state and federal tax
liability. It may be that the testator will wish to avoid diminution
of the trust corpus by such taxes, and therefore direct in his will
that the death taxes fall exclusively upon the general estate. Of
course, if the estate residue is insufficient to absorb the estate and
inheritance taxes the taxes must in any event be deducted from the
trust fund.
CONCLUSION
The foregoing discussion has sought to focus attention on the
various hurdles commonly encountered by one attempting to create
or administer a money estate or trust in favor of an alien residing
in the Soviet Union.
With the California reciprocity statute in force, frustration or
outright denial of the decedent's wishes was common in situations

involving Eastern Block nations. Without the statute, frustrations
73. The current mailing address is: Bank of Foreign Trade, U.S.S.R. Moscow.
74. See, e.g. In re Estate of Setrakian, 169 Cal. App. 2d 795, 338 P.2d 247 (1959)
(construing CAL. PToB. CODE § 973 (West) Trusts or other temporary interests; payment of taxes from corpus without apportionment). The court of appeal stated that
under California law a testator may direct in his will which fund shall bear the estate
taxes, and that he may also exonerate any particular devise or bequest from the burden.
Cf. In re Estate of Hendrick, 111 Cal. App. 3d 204, 89 Cal. Rptr. 748 (1970) (construing CAL. PRoB. CODE §§ 14121-23, providing for prorationing of death taxes among

the beneficiaries of an estate). The court of appeals said that a testator may direct
that a bequest be paid to the beneficiary free of inheritance tax; a direction which
causes the tax to fall upon the estate. However, due to the public policy favoring prorationing of estate taxes, as evidenced by § 970, such direction must be expressed In
the will. Accord, In re Estate of Dark, 38 Cal. App. 3d 890, 113 Cal. Rptr. 727 (1974).
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emerge from a different arena - that of the foreign nation itself.
It is probable that the Soviet Government will not intervene directly either in a particular legatee's acquisition or in the final disposition of money obtained through inheritance from abroad. This
does not mean, however, that the Soviet Government will not intervene indirectly by extracting a large percentage of the remittance,
not as a "tax," but as a bank handling charge. Nor does it mean that
the government will not entertain exceptions or change its monetary
policies regarding incoming foreign moneys.
The ultimate goal, of course, is to recognize the intent of the
testator and carry forth his desired scheme of distribution. It is hoped
that this basic review of the Soviet laws affecting inheritances, and
these proposed drafting techniques, which are both patterned after
a trust currently in operation and formulated after discussions with
attorneys and bank representatives, will serve to expedite this process. Certainly, this is what the California legislators had foremost in
their minds when repeal legislation of Probate Code Section 259 was
enacted.

NOTES

